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CONTROLLER'S  OFFICE 
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The  City  Services  Auditor  was  created  within  the  Controller's  Office  through  an  amendment  to  the 
City  Charter  that  was  approved  by  voters  in  November  2003.  Under  Appendix  F  to  the  City  Charter, 
the  City  Services  Auditor  has  broad  authority  for: 

•  Reporting  on  the  level  and  effectiveness  of  San  Francisco's  public  services  and 
benchmarking  the  city  to  other  public  agencies  and  jurisdictions. 

•  Conducting  financial  and  performance  audits  of  city  departments,  contractors,  and  functions 
to  assess  efficiency  and  effectiveness  of  processes  and  services. 

•  Operating  a  whistleblower  hotline  and  website  and  investigating  reports  of  waste,  fraud,  and 
abuse  of  city  resources. 

•  Ensuring  the  financial  integrity  and  improving  the  overall  performance  and  efficiency  of  city 
government. 

The  audits  unit  conducts  financial  audits,  attestation  engagements,  and  performance  audits. 
Financial  audits  address  the  financial  integrity  of  both  city  departments  and  contractors  and  provide 
reasonable  assurance  about  whether  financial  statements  are  presented  fairly  in  all  material  aspects 
in  conformity  with  generally  accepted  accounting  principles.  Attestation  engagements  examine, 
review,  or  perform  procedures  on  a  broad  range  of  subjects  such  as  internal  controls;  compliance 
with  requirements  of  specified  laws,  regulations,  rules,  contracts,  or  grants;  and  the  reliability  of 
performance  measures.  Performance  audits  focus  primarily  on  assessment  of  city  services  and 
processes,  providing  recommendations  to  improve  department  operations. 

We  conduct  our  audits  in  accordance  with  the  Government  Auditing  Standards  published  by  the  U.S. 
Government  Accountability  Office  (GAO).  These  standards  require: 

•  Independence  of  audit  staff  and  the  audit  organization. 

•  Objectivity  of  the  auditors  performing  the  work. 

•  Competent  staff,  including  continuing  professional  education. 

•  Quality  control  procedures  to  provide  reasonable  assurance  of  compliance  with  the  auditing 
standards. 


Audit  Team:    Mark  Tipton,  Audit  Manager 

Rob  Malone,  Associate  Auditor 
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May  27,  2009 


Purpose  of  the  Audit 

We  reviewed  the  reporting  of  revenues  and  submission  to  the  Recreation  and  Park  Department  (Rec  &  Park)  of 
rent  and  revenue-sharing  payments  by  the  San  Francisco  Forty  Niners,  Ltd.  (49ers)  under  the  stadium  lease 
and  associated  revenue-sharing  agreements.  We  determined  whether  Rec  &  Park's  administration  of  the 
various  agreements  was  sufficient  to  prevent  inaccurate  payments,  whether  the  49ers  complied  with  reporting 
and  payment  terms,  and  whether  the  49ers  and  their  subcontractors  had  adequate  controls  over  revenues. 


Highlights 

Although  the  49ers  have  generally  adequate  procedures  and  controls 
covering  many  areas,  including  those  over  food  and  beverage  sales  and 
parking  operations,  the  49ers  did  not: 

•  Report  parking  revenue  of  $1,359,320,  and  consequently  underpaid 
$569,041  in  parking  rent  for  the  2004  through  2007  seasons.  The  49ers 
did  not  report  this  revenue  after  reinterpreting  the  lease. 

•  Use  auditable  timekeeping  procedures,  instead  relying  on  subjective 
estimates,  to  arrive  at  costs  deducted  from  signage  gross  revenues  for 
operations  and  sales  staff  time. 

Further,  Rec  &  Park: 

•  Did  not  require  the  49ers  to  use  competitive  bidding  to  select 
contractors  to  perform  stadium  renovation  projects  under  rent  credit 
agreements  with  Rec  &  Park,  possibly  costing  the  City  thousands  of 
dollars  or  more  in  rent.  The  lease  does  not  require  competitive  bidding, 
which  is  a  best  practice  used  to  minimize  costs. 

•  Did  not  require  the  49ers  to  use  competitive  bidding  to  select  signage 
vendors  and  did  not  adequately  justify  some  expenses  deducted  from 
signage  gross  revenues.  The  advertising  agreement  does  not  require 
competitive  bidding,  which  is  a  best  practice  used  to  minimize  costs. 

•  Allowed  an  inappropriate  change  to  the  calculation  methodology  for 
parking  rent,  which  resulted  in  the  underpayment  of  $569,041  noted 
above. 

•  Accepted  some  49ers  revenue  and  payment-calculation  statements 
although  they  provided  inadequate  support  for  associated  payments. 

•  Did  not  keep  sufficiently  adequate  records  of  payments  submitted  by 
the  49ers. 


Recommendations 

The  audit  report  includes  17 
recommendations  for  Rec  & 
Park  to  improve  its 
administration  of  its  lease  and 
other  agreements  with  the 
49ers. 

Specifically,  Rec  &  Park  should: 

•  Direct  the  49ers  to  submit  to 
the  City  additional  parking 
rent  of  $569,041  for  the  2004 
through  2007  seasons. 

•  Require  the  49ers  to  use 
competitive  bidding  on  future 
renovation  projects  the  49ers 
manage  under  rent  credit 
agreements. 

•  Require  the  49ers  to  use 
periodic  competitive  bidding 
for  the  services  of  signage 
vendors. 

•  Require  the  49ers  to  submit 
more  detailed  revenue 
statements  that  sufficiently 
support  submitted  payments. 


Copies  of  the  full  report  may  be  obtained  at: 
Controller's  Office  •  City  Hall,  Room  316  •  1  Dr.  Carlton  B.  Goodlett  Place  •  San  Francisco,  C A  94102  •  415.554.7500 

or  on  the  Internet  at  http://www.  sfqov.  orq/controller 
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Recreation  and  Park  Commission 

McLaren  Lodge  &  Annex 

501  Stanyan  Street 

San  Francisco,  CA  94117 

President  and  Members: 

The  Controller's  Office,  City  Services  Auditor,  presents  its  audit  report  of  the  San  Francisco 
Forty  Niners,  Ltd.  (49ers).  The  49ers  have  a  lease  with  the  City  that  extends  through  May  31 , 
2013,  which  provides  the  organization  use  of  Candlestick  Park  for  49ers  home  games  and 
related  operational  activities. 

Reporting  Period:    The  2005  through  2007  football  seasons 
Fees  Paid:  $10,281,252 


The  49ers  reported  revenues  of  $170,121,850,  and  submitted  rent  and  revenue-sharing 
payments  of  $10,281 ,252  to  the  Recreation  and  Park  Department  (Rec  &  Park)  for  the  audit 
period.  However,  including  the  2004  football  season,  the  49ers  failed  to  report  $1,359,320  in 
revenue  for  prepaid  parking  pass  sales  when  the  pass  holder  did  not  park  in  the  City's  parking 
lot  on  game  day.  As  a  result  of  the  49ers  underreporting  of  revenues,  the  49ers  owe  additional 
rent  of  $569,041. 

In  total,  the  audit  report  includes  17  recommendations  for  Rec  &  Park,  the  49ers,  and  49ers 
subcontractors  to  improve  operations  and  ensure  the  accuracy  of  reported  revenues  and 
payments  submitted  by  the  49ers. 

Rec  &  Park's  response  to  the  audit  and  the  49ers'  response  to  the  audit  are  attached  as 
appendices  to  this  report. 

We  appreciate  the  assistance  and  cooperation  that  Rec  &  Park  staff  and  staff  of  the  49ers  and 
their  subcontractors  provided  to  us  during  the  audit.  We  will  be  working  with  Rec  &  Park  to 
follow  up  on  the  recommendations  included  in  this  audit  report. 

Respectfully  submitted, 


Results: 


Tonia  Lediju 
Director  of  Audits 


415-554-7500 


City  Hall  •  1  Dr.  Carlton  B.  Goodlett  Place  •  Room  316  •  San  Francisco  CA  94102-4694 


FAX  4 15-554-7466 


cc:  Mayor 

Board  of  Supervisors 
Civil  Grand  Jury 
Budget  Analyst 
Public  Library 
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INTRODUCTION 


Audit  Authority  The  Office  of  the  Controller  (Controller)  of  the  City  and 

County  of  San  Francisco  (City)  has  authority  under  the  San 
Francisco  Administrative  Code,  Chapter  10,  Article  1, 
Section  10.6-2  to  audit,  at  regular  intervals,  all  leases  of 
city-owned  real  property  where  rent  of  $100,000  or  more  a 
year  is  to  be  paid  to  the  City.  In  addition,  the  San  Francisco 
Charter  provides  the  Controller,  City  Services  Auditor 
(CSA),  with  broad  authority  to  conduct  audits.  We 
conducted  this  audit  under  that  authority  and  after 
consulting  in  the  fall  of  2007  with  the  Director  of  Finance 
and  Administration  of  the  City's  Recreation  and  Park 
Department  (Rec  &  Park). 

The  City's  Recreation  and  Park  Commission  has  a  lease 
with  the  San  Francisco  Forty  Niners,  Ltd.  (49ers)  football 
team  to  use  the  City's  Candlestick  Park  (stadium)  as  a 
venue  for  football  games.  The  lease  will  expire  May  31 , 
2013,  but  two  five-year  options  could  extend  it  through  May 
31 ,  2023.  The  lease  requires  the  49ers  to  submit  revenue 
statements,  and  make  associated  rent  payments,  based  on 
the  revenues  the  49ers  generate  by  using  the  stadium, 
including  admission  fees,  luxury  suite  rentals,  parking  lot 
operations,  and  food  and  beverage  concessions.  A 
summary  of  49ers  revenues  and  payments  for  the  audit 
period  is  included  as  Appendix  A  of  this  report. 

Rec  &  Park  and  the  49ers  also  have  signed  several 
agreements  related  to  the  lease  that  require  the  49ers  to 
make  revenue-sharing  payments  to  the  City.  These 
agreements  include: 

•  Advertising  agreement:  outlines  the  terms  and 
conditions  governing  the  operation  and  maintenance  of 
the  jumbotron  giant  screen  and  advertising  signage  in 
and  around  the  stadium.  Requires  a  revenue-sharing 
payment  to  the  City  after  specified  expenses  are 
deducted  from  gross  revenue. 

•  Naming  rights  agreement:  permits  the  49ers  to  enter 
into  a  naming  agreement  for  the  stadium  (e.g.,  Monster 
Park)1  with  one  among  a  pre-approved  list  of 


This  was  the  name  of  the  stadium  under  the  most  recent  naming  rights  agreement. 


Background 

Stadium  lease  and  other 
revenue-sharing  agreements 
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companies.  Requires  a  revenue-sharing  payment  to  the 
City  equal  to  50  percent  of  net  revenue,  which  is  gross 
revenue  minus  allowable  expenses. 
•    New  naming  rights  agreement:  outlines  the  terms  and 
conditions  surrounding  the  installation  of  a  new 
jumbotron.  Requires  a  revenue-sharing  payment  to  the 
City  equal  to  50  percent  of  gross  revenue. 

The  lease  and  associated  agreements  require  payments 
from  the  49ers.  However,  beginning  in  2004,  the  City  and 
the  49ers  negotiated  several  rent  credit  agreements  that 
allow  the  49ers  to  manage  and  pay  for  stadium  repairs,  and 
to  deduct  the  associated  costs  from  the  amounts  the 
organization  pays  the  City. 


Candlestick  Park 


Source:    USGS  orthographic  aerial  photography,  collected  via  NASA  World  Wind,  June  21 ,  2006. 
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Rent  credit  agreements  In  March  2004  Rec  &  Park  and  the  49ers  signed  the  first  of 

several  rent  credit  agreements,  which  authorized  the  49ers 
to  expend  an  estimated  $3.7  million  on  maintenance 
projects.  Since  then,  Rec  &  Park  and  the  49ers  have  signed 
four  more  rent  credit  agreements,  with  the  latest  executed 
in  July  2008.  The  total  approved  expenditures  included  in 
all  five  approved  rent  credit  agreements  is  more  than 
$17  million.  For  the  audit  period,  the  49ers  deducted 
$10.48  million  in  credits  from  rent  paid  to  Rec  &  Park,  as 
detailed  below  in  Exhibit  2. 


EXHIBIT  2 


Season 


Rent  Credits  and  Payments  for  2005  through  2007  Seasons 


Payments  Due  Before 
Rent  Credits  Applied 


Rent  Credits 
(Deductions) 


Payments 
Received 


Difference: 
Over/(Under) 
Payments 


2005 
2006 
2007 
Total 


6,642,237 
6,990,803 
7.127,630 


$ 


$  20,760,670 


1,396,110 
6,017,526 
3,067,654 
$10,481,290 


$  5,265,014 
954,389 
4,061.849 
$  10,281,252 


$ 


18,887 
(18,887) 
1,873* 


1,873 


'Note:  The  49ers  overpaid  $1,873  in  five  payments  for  the  2007  season. 
Source:    49er  and  Rec  &  Park  accounting  records. 


The  rent  credit  agreements  make  the  49ers  responsible  for 
contracting  with  construction  contractors  and  managing 
their  work.  Rec  &  Park  staff,  including  the  general  manager 
and  the  stadium  manager,  provide  oversight.  Employees  of 
both  Rec  &  Park  and  the  49ers  say  this  model  allows 
maintenance  and  renovation  projects  to  be  completed  more 
quickly  and  at  lower  cost  than  would  be  possible  if  the 
projects  were  performed  by  City  employees  (e.g., 
Department  of  Public  Works  crews)  or  if  the  City  bid  out 
and  contracted  for  the  work. 

The  49ers  non-construction  Besides  managing  the  work  of  construction  contractors 

contractors  completing  rent  credit  projects  to  repair  the  stadium  and  its 

facilities,  the  49ers  also  engage  firms  whose  ongoing  work 
affects  the  49ers'  rent  and  revenue-sharing  payments  to  the 
City.  These  operational  areas  and  service  providers 
include: 

•    Parking:  San  Francisco  Parking,  Inc.,  which  does 
business  as  City  Park,  manages  the  operation  of  the 
stadium's  main  parking  lot  on  game  days. 
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•  Food  &  Beverage:  Centerplate,  Inc.  (Centerplate) 
manages  the  vast  majority  of  food  and  beverage  stands 
operating  at  the  stadium  on  game  days. 

•  Signage:  Several  vendors,  including  Olmstead 
Productions,  Inc.,  which  does  business  as  e2k,  Whiting 
&  Co.  Entertainment,  and  Fluoresco  Lighting-Sign 
Corp.,  help  operate  and  maintain  the  jumbotron  and 
related  electronic  signage. 

Objectives  The  objectives  of  this  audit  were  to  determine  whether: 

1 .  49ers  food  &  beverage  contractor,  Centerplate,  has 
adequate  procedures  and  controls  to  assure  the 
accuracy  of  its  gross  food  and  beverage  revenues 
reported  to  the  49ers  and,  in  turn,  to  the  City. 

2.  49ers  parking  contractor,  City  Park,  has  adequate 
procedures  and  controls  to  assure  the  accuracy  of  its 
gross  parking  revenues  reported  to  the  49ers  and,  in 
turn,  to  the  City. 

3.  The  49ers  used  sound  business  practices  to  control  and 
monitor  costs  on  vendor  projects  approved  under  the 
49ers'  rent  credit  agreements  with  the  City. 

4.  Operating  costs  and  expenses  deducted  by  the  49ers 
from  gross  advertising  revenues  are  reasonable. 

5.  Rent,  tax,  and  other  revenue  payments  the  49ers  made 
to  the  City  were  sufficiently  supported  by  revenue  and 
expense  statements. 

Scope  and  Methodology        This  audit  considered  all  payments  the  49ers  were 

obligated  to  pay  the  City  under  the  agreements  between 
the  two  parties,  as  well  as  under  applicable  law,  for  the 
football  seasons  of  2005,  2006,  and  2007.  In  auditing  the 
49ers'  parking  lot  rental  payments,  we  included  the  2004 
football  season. 

Information  we  gathered  To  conduct  the  audit,  we  reviewed  operational  and  financial 

information  obtained  from  a  variety  of  sources,  including: 

•  Accounting  records  of  the  City,  49ers,  and  49ers 
subcontractors. 

•  Contract  administration  information  and  data  provided 
by  Rec  &  Park  property  management  and  finance  staff, 
and  by  the  49ers  and  49ers  contractors. 

•  Construction  management,  contract  administration,  and 
business  management  best  practices  from  various 
sources. 
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In  addition,  we  interviewed: 

•  Rec  &  Park's  director  of  administration  and  finance  and 
the  property  manager  responsible  for  the  49ers  as  a 
tenant  of  the  department. 

•  The  49ers'  director  of  stadium  operations,  accounting 
manager,  and  director  of  business  partnerships. 

•  Management  and  staff  of  City  Park  and  Centerplate. 

Finally,  we  performed  detailed  analyses  and  testing  and 
researched  recommended  industry  practices  in  several 
areas.  Our  detailed  work  included  reviews  and  testing  of: 

•  The  accuracy  of  49ers-generated  revenue  reports  and 
associated  rent  and  revenue-sharing  payments 
submitted  to  the  City. 

•  The  game-day  operations  of  49ers  subcontractors 
Centerplate  (food  and  beverage)  and  City  Park  (parking 
lot),  including  direct  observation  of  their  levels  of 
adherence  to  their  established  procedures. 

•  49ers  procedures  used  in  the  contracting  for,  and 
management  of,  rent  credit  construction  projects, 
compared  to  sound  business  administration  and 
construction  management  practices. 

•  49ers  procedures  used  in  the  contracting  for,  and 
management  of,  vendors  working  on  jumbotron 
operation,  maintenance,  and  related  audio-video 
production  tasks. 

We  conducted  this  performance  audit  in  accordance  with 
generally  accepted  government  auditing  standards.  Those 
standards  require  that  we  plan  and  perform  the  audit  to 
obtain  sufficient,  appropriate  evidence  to  provide  a 
reasonable  basis  for  our  findings  and  conclusions  based  on 
our  audit  objectives.  We  believe  that  the  evidence  obtained 
provides  a  reasonable  basis  for  our  findings  and 
conclusions  based  on  our  audit  objectives. 
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AUDIT  RESULTS 


Summary  Rec  &  Park  needs  to  significantly  improve  the  procedures 

and  business  practices  used  to  administer  its  stadium  lease 
(lease)  and  related  agreements  with  the  49ers.  Inadequate 
management  of  its  agreements  with  the  49ers: 

•  Allowed  the  49ers  to  underpay  parking  lot  rent  by 
almost  $570,000. 

•  Permitted  the  49ers  to  contract  with  vendors  and 
construction  contractors  without  the  use  of  competitive 
bidding  to  minimize  costs,  possibly  reducing  the  49ers' 
rent  and  revenue-sharing  payments  to  the  City  by 
hundreds  of  thousands  of  dollars. 

•  Caused  Rec  &  Park  to  accept  rent  and  revenue-sharing 
payments  from  the  49ers  without  sufficient  supporting 
documentation. 

•  Allowed  the  49ers,  in  certain  instances,  to  not  follow 
standard  business  practices,  such  as  contracting  with 
its  vendors,  and  to  fall  short  of  meeting  the  terms  of  the 
49ers'  agreements  with  the  City. 

In  addition  to  auditing  the  payments  for  which  the  49ers  are 
responsible  under  the  various  agreements  the  organization 
has  with  the  City,  we  audited  the  operations  and  accounting 
records  of  the  49ers'  two  primary  game-day  contractors  at 
the  stadium:  City  Park,  which  operates  the  main  parking  lot; 
and  Centerplate,  which  operates  the  vast  majority  of  the 
food  and  beverage  stands.  We  found  that  the  49ers  do  an 
adequate  job  of  managing  these  subcontractors,  and  that 
City  Park  and  Centerplate  had  adequate  internal  controls  in 
place,  which  require  only  minor  reinforcement  of  certain 
established  procedures. 

The  49ers  underpaid  parking  rent  by  $569,041  for  the 
2004  through  2007  seasons  by  not  paying  rent  on 
revenue  from  prepaid  parking  passes  that  are  not  used 
in  the  City's  parking  lot 

Starting  with  its  payment  for  the  2004  football  season,  the 
49ers  changed  the  methodology  by  which  the  organization 
reported  parking  revenue  and  calculated  the  parking  lot 
rental  fee  (parking  rent)  due  to  the  City,  resulting  in  much 
lower  parking  rent  paid  to  the  City.  The  49ers  decided 
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unilaterally  that  the  lease  never  required  the  organization  to 
pay  parking  rent  on  the  revenue  collected  from  prepaid 
parking  passes  that  were  not  used  in  the  City's  parking  lot 
at  the  stadium.  (Prepaid  parking  passes  may  go 
unredeemed  at  the  City's  lot  because  the  pass  holder  does 
not  attend  the  game  or  arrives  after  the  lot  is  full.) 

For  the  2004  through  2007  seasons,  this  change  caused 
the  49ers  to  report  $1,359,320  less  in  parking  revenue,  and 
pay  $570,914  less  in  parking  rent,  than  the  organization 
would  have  reported  and  paid  using  the  prior  methodology. 
In  addition  to  the  noted  underpayment  of  parking  rent,  we 
discovered  a  modest  overpayment  in  the  amount  of  $1,873. 
Thus  the  net  underpayment  of  parking  rent  amounts  to 
$569,041. 


Parking  Rent  Summary,  2004  through  2007  seasons 


Season 

Parking  Rent  Due 

Parking  Rent  Paid 

Difference: 
Unpaid  Parking  Rent 

2004 

$  748,844 

$  598,324 

$  150,520 

2005 

715,420 

562,422 

152,998 

2006 

708,279 

589,680 

118,599 

2007 

744,434 

595.637 

148,797 

Total 

$2,916,977 

$2,346,063 

$  570,914 

Note:     2004  season  is  included  because  it  was  the  first  year  the  49ers  excluded  unredeemed  parking  pass 

revenue  from  revenue  subject  to  parking  lot  rent. 

Note:     The  49ers  also  made  an  overpayment  of  $1 ,873,  which  makes  the  net  due  $569,041 . 

Source:    49ers  accounting  records  and  auditor  analysis. 


According  to  the  49ers'  accounting  manager,  the  49ers 
changed  the  methodology  for  calculating  parking  lot  rent 
after  an  internal  audit  by  49ers  staff.  The  49ers  disclosed 
and  explained  this  change  to  the  City  only  after  the  Rec  & 
Park  property  manager  who  administers  the  49ers'  lease 
asked  for  an  explanation  for  the  lower  parking  lot  rent  paid 
for  the  2004  season.  According  to  the  49ers'  controller,  the 
Rec  &  Park  property  manager  approved  the  procedural 
change  starting  with  the  2004  season.  However,  neither 
this  change  nor  its  approval  was  documented  in  writing. 

The  lease  requires  the  49ers  to  pay  a  parking  lot  rental  fee 
of  42  percent  "of  the  gross  receipts  from  the  operation  of 
the  parking  lot  during  the  football  season."  The  49ers  assert 
that  this  requirement  applies  only  to  revenue  from  vehicles 
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parked  in  the  City's  parking  lot,  that  this  lot  is  filled  with  paid 
parkers  for  nearly  every  home  game,  and,  therefore,  that 
the  City  realizes  the  maximum  possible  rental  revenue  from 
the  lot.  However,  the  methodology  the  49ers  used  until 
2004  is  the  correct  one. 

The  49ers  sell  prepaid  parking  passes  with  an  expressed  or 
implied  contract  that  the  pass  entitles  the  holder  to  park  in 
the  City's  lot  if  the  holder  arrives  before  the  lot  is  full. 
Although  a  space  in  the  City  lot  is  not  explicitly  reserved  or 
guaranteed  to  the  pass  holder,  the  ability  to  park  in  the  City 
lot  with  a  prepaid  pass  if  he  or  she  arrives  on  time  would  be 
a  reasonable  expectation  by  the  pass  holder.  This  is 
because  the  City's  lot  has  6,936  parking  spaces  for 
automobiles  and  the  49ers  print  7,000  parking  passes  for 
each  home  game  but  sell  only  about  6,600  in  advance  to 
season  ticket  holders,  holding  400  back  for  parkers  who 
pay  on  game  day.  Therefore,  if  all  6,600  prepaid  pass 
holders  arrived  early  enough,  every  one  of  them  could  park 
in  the  City  lot. 

Moreover,  to  avoid  filling  the  lot  before  more  prepaid 
parking  pass  holders  arrive,  the  49ers  limit  the  number  of 
patrons  in  the  City  lot  who  pay  on  game  day  to  park. 
According  to  the  operations  manual  of  the  49ers'  parking  lot 
operator,  City  Park,  the  49ers'  stadium  operations  office 
instructs  City  Park  before  each  game  on  how  many  generic 
(not  prepaid)  parking  tickets  its  cashiers  may  sell  for  the 
City  lot.  The  manual  goes  on  to  state  that,  "Once  cashiers 
finish  selling  their  allotment  of  (unsold)  prepaid  parking 
passes  and  generic  parking  tickets,  they  are  directed  to 
stop  collecting  cash  and  accept  only  prepaid  parking 
passes." 

Clearly,  the  49ers  try  to  satisfy  season  ticket  holders  by 
selling  them  prepaid  parking  passes  and  accommodating 
as  many  prepaid  parking  pass  holders  as  possible  in  the 
City  lot,  which  is  closest  to  the  stadium.  It  is  reasonable  to 
assume  that  season  ticket  holders  buy  prepaid  parking 
passes  primarily  or  solely  because  they  expect  to  use  them 
to  park  in  the  City  lot.  Because  prepaid  parking  passes  are 
intended  to  be  used  in  the  City's  parking  lot,  revenues  from 
all  sold  prepaid  passes,  including  those  that  go  unused  and 
those  redeemed  at  non-City  parking  lots,  are  directly 
related  to  the  49ers'  rental  and  operation  of  the  City's 
parking  lot,  and,  therefore,  are  subject  to  the  lease's 
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parking  lot  rental  fee. 
Recommendations  Rec  &  Park  should: 

1 .  In  the  future,  document  in  writing  significant  changes  to 
standing  interpretations  of  agreements  to  indicate  that 
both  parties  agree  to  the  changes. 

2.  Direct  the  49ers  to  submit  to  the  City  additional  parking 
rent  of  $569,041  for  the  2004  through  2007  seasons. 

3.  Instruct  the  49ers  that,  for  the  2008  football  season  and 
beyond,  parking  rent  is  due  on  revenue  from  all  prepaid 
parking  passes,  including  those  that  are  not  redeemed 
at  the  City's  stadium  parking  lot. 

Rec  &  Park  did  not  require  the  49ers  to  use  competitive 
bidding,  a  best  practice  to  minimize  costs,  to  choose 
construction  contractors 

As  allowed  by  the  rent  credit  agreements,  the  49ers  did  not 
solicit  bids  before  awarding  $5.99  million  in  work  under 
three  of  the  four  construction  contracts  we  reviewed  that 
were  authorized  under  rent  credit  agreements  (see  Exhibit 
4  below).  However,  seeking  multiple  bids,  or  estimates,  is  a 
best  practice  to  minimize  costs.  If  the  49ers  paid  too  much 
for  this  work  as  a  result  of  not  seeking  bids,  the  City  may 
have  lost  thousands  of  dollars  or  more  in  rent  from  the 
49ers. 

The  approved  budgets  of  the  four  projects  we  reviewed 
compose  53  percent  of  the  total  budget  of  all  rent  credit 
projects  authorized  during  the  audit  period,  and  included  at 
least  one  project  from  each  rent  credit  agreement  that  was 
active  during  the  audit  period. 
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EXHIBIT  4 


Contractor 


Sample  Rent  Credit  Projects  Awarded  Without  Competitive 
Bidding 


Rent  Credit 
Agreement  # 


Project  Description 


Contract  Budget 


Devcon  Construction,  Inc. 
(with  Kone,  Inc.) 

Devcon  Construction,  Inc. 
Devcon  Construction,  Inc. 


Escalator  Rehabilitation 

Waterproofing  Upper  Box 
Seats  and  Mold  Abatement 

Repair  and  Repaint  Light 
Towers 

Total: 


$  3,846,126 

1,340,439 

811.227 
$  5,997,792 


Source:  Auditor  analysis  of  49ers  contract  documents. 


In  two  of  the  three  cases,  the  49ers  chose  Devcon 
Construction,  Inc.  (Devcon)  as  the  contractor  without 
seeking  any  alternative  bids.  As  detailed  in  Exhibit  4,  these 
two  projects  had  the  largest  budgets  of  the  three  we 
reviewed.  In  one  of  the  three  cases,  a  bid  from  Devcon  was 
compared  only  to  a  proposed  project  budget  from  the  City's 
Department  of  Public  Works  (DPW).2  Although  DPW's 
project  budget  could  be  considered  a  bid,  this  process  was 
the  equivalent  of  soliciting  only  one  quote  (Devcon's) 
because  the  City  generally  is  unable  to  compete  on  cost 
with  private  firms.  Without  the  pressure  on  contractors  to 
minimize  costs  that  results  from  a  competitive  bidding 
process,  it  is  possible  that  the  costs  for  these  construction 
services  were  higher  than  necessary. 

Because  the  49ers  deducted  $10.5  million  for  rent  credit 
projects  during  the  audit  period,  even  a  small  percentage 
reduction  in  project  costs  would  have  resulted  in  a 
significant  dollar  savings.  For  example,  a  1  percent 
reduction  would  have  saved  $104,813;  a  5  percent 
reduction  would  have  saved  $524,065.  Any  amount  saved 
would  have  been  either  paid  by  the  49ers  to  the  City  as  rent 
or  used  to  fund  additional  stadium  improvements. 

Recommendation  Rec  &  Park  should  require  that: 

4.  On  future  rent  credit  projects  to  be  managed  by  the 
49ers,  the  49ers: 

•    seek  bids  from  at  least  three  contractors/vendors 


2  In  this  case,  the  bid  from  DPW  was  solicited  by  Rec  &  Park.  After  the  DPW  bid  was  compared  to  the  lower 
Devcon  bid,  Rec  &  Park  requested  that  the  49ers  contract  with  Devcon  for  the  work. 


11 


Office  of  the  Controller,  City  Services  Auditor 

The  San  Francisco  Forty  Niners  Owe  the  City  More  Than  Half  a  Million  Dollars  in  Parking  Lot  Rent 

•  send  a  request  for  bids  to  local  contractors' 
associations  to  solicit  bids  from  contractors  not 
known  to  the  49ers 

•  use  cost  as  the  primary  criterion  for  comparing  bids, 
to  increase  the  assurance  that  the  lowest  possible 
cost  for  the  work  is  obtained. 

Rec  &  Park  did  not  require  the  49ers  to  use  competitive 
bidding,  a  best  practice  to  minimize  costs,  to  choose 
signage  vendors 

As  allowed  by  the  advertising  agreement,  the  49ers  did  not 
use  competitive  bidding  as  part  of  the  process  to  select  the 
four  signage  vendors  that  conducted  $671 ,504  in  work  at 
the  stadium  during  the  audit  period.  The  49ers  deducted 
this  amount  from  signage  gross  revenues  before  calculating 
the  signage  payment  due  to  the  City.  Although  the  49ers 
were  not  required  to  use  competitive  bidding,  it  is  a  sound 
business  management  practice  that  helps  minimize  costs.  If 
the  49ers  paid  too  much  for  this  work  as  a  result  of  not 
bidding  it  out,  the  City  lost  a  dollar  of  rental  income  for 
every  extra  dollar  the  49ers  spent. 

The  49ers  director  of  stadium  operations  stated  that  the 
organization  engaged  three  of  the  four  signage  vendors 
(e2k,  Whiting  &  Co.,  and  Kansora)  without  competitive 
bidding  because  of  their  longstanding  relationships  with  the 
City.  He  stated  that  the  fourth  vendor,  Fluoresco  Lighting  & 
Signs,  was  selected  after  being  referred  to  him  by  the  City's 
stadium  manager. 

The  lack  of  competitive  bidding  to  select  signage  vendors 
increased  the  risk  that  the  work  was  not  obtained  at  the 
lowest  possible  price.  If  signage  vendor  costs  during  the 
audit  period  could  have  been  reduced  by  5  percent,  the  City 
would  have  received  an  additional  $33,575  in  rent  (an 
average  of  $11,192  per  year). 

Recommendation  Rec  &  Park  should  require  that: 

5.  The  49ers  periodically  use  competitive  bidding,  based 
on  written  scopes  of  work  agreed  to  by  Rec  &  Park,  for 
vendors  whose  costs  are  deducted  under  the  routine 
operation  and  maintenance  provisions  of  the  advertising 
agreement. 
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The  49ers  reduced  signage  use  fees  paid  to  the  City  by 
$97,778  by  deducting  inadequately  justified  vendor 
expenses 

e2k  is  a  49ers  vendor  that  provides  stadium  entertainment 
production  services  to  the  49ers  on  both  game  days  and 
throughout  the  year.  The  49ers  have  two  contracts  with 
e2k: 

•  Video  Board  Production  Agreement:  e2k  provides 
audio-video  production  and  supervisory  staff  needed  to 
run  all  required  audio-video  equipment  on  game  days. 

•  Game-Day  Entertainment  Production  Services 
Agreement:  e2k  handles  all  aspects  of  creating  and 
presenting  various  types  of  audio-video  and  live-action 
entertainment  for  the  49ers,  such  as  the  cheerleaders 
and  half-time  shows. 

For  the  2005  through  2007  seasons,  the  49ers  deducted 
from  gross  signage  revenues  100  percent  of  the  costs  for 
services  ($396,605)  provided  by  e2k  under  the  video  board 
production  services  agreement  before  the  City's  revenue- 
sharing  payment  was  calculated.  This  was  reasonable  and 
appropriate,  because  the  services  provided  are  permissible 
under  the  terms  of  the  advertising  agreement. 

In  addition,  for  the  audit  period,  the  49ers  deducted  from 
gross  signage  revenues  reported  to  the  City  10  percent 
($97,778)  of  the  expenses  billed  by  e2k  under  the  game- 
day  entertainment  production  services  agreement.  The 
49ers  director  of  stadium  operations  stated  that  these  costs 
were  for  "content  coordination"  during  the  weeks  leading  up 
to  home  games.  The  49ers  defined  these  deducted 
expenses  as  jumbotron  operating  costs,  which  the 
advertising  agreement  allows  the  organization  to  deduct 
from  gross  signage  revenues.  However,  it  is  unclear 
whether  costs  for  such  content  coordination  are  a 
permissible  deduction. 

Until  this  audit,  Rec  &  Park  had  not  closely  considered,  and 
Rec  &  Park  and  the  49ers  had  not  defined  in  writing,  the 
type  of  labor  that  may  qualify  as  deductible  jumbotron 
operating  costs  under  the  advertising  agreement.  Further, 
the  10  percent  of  e2k's  billings  under  the  game-day 
entertainment  agreement  deducted  by  the  organization  is 
an  unsubstantiated  estimate  by  the  49ers.  It  is  not  based  on 
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a  documented  breakdown  of  deductible  vendor  costs  that 
would  show  which  tasks  relate  to  operation  of  the 
jumbotron.  For  the  2008  football  season,  the  49ers 
informed  Rec  &  Park  that  the  organization  will  begin 
deducting  40  percent  of  e2k's  billings  under  this  agreement, 
also  without  providing  any  documented  basis  to  Rec  & 
Park. 

Recommendations  Rec  &  Park  should  ensure  that: 


6.  The  49ers  document  the  basis  of  the  percentage  of 
e2k's  billings  under  the  game-day  entertainment 
production  services  agreement  that  the  organization 
deducts  from  its  gross  signage  revenues  under  the 
advertising  agreement,  and  provide  that  justification  to 
Rec  &  Park  for  its  approval  or  disapproval. 

7.  It  informs  the  49ers  of  which  labor  expenses  meet  the 
definition  in  Exhibit  B  of  the  advertising  agreement  as 
deductible  from  gross  signage  revenues.  To  do  this, 
Rec  &  Park  should  consult  with  the  City  Attorney's  office 
to  define  in  writing,  via  an  amendment  to  the  advertising 
agreement,  which  costs  are  deductible  as  jumbotron 
operation  costs. 

8.  The  49ers  provide,  and  Rec  &  Park  periodically  reviews, 
vendor  invoices  that  constitute  the  vendor  costs  the 
49ers  deduct  from  gross  signage  revenues.  The 
purpose  of  this  review  would  be  to  ensure  that  the 
scope  of  work  is  permissible  under  exhibit  B  of  the 
advertising  agreement,  as  clarified. 


HJPHH    I  Recommended  Improvements  to  49ers'  Management  of  Signage 

^  i^r    J  Revenue  Deductions  

V  Use  competitive  bidding  to  minimize  cost  of  vendor  services 

V  Provide  written  justification  that  vendor  services  provided  are  compliant  with  the  terms  of 
the  advertising  agreement 

V  Document  procedures  for  tracking,  reporting,  and  approval  of  deducted  costs  for  49ers 
staff  time 

V  Require  all  vendors  to  have  written  contracts  to  govern  their  work 

Source:   Auditor  analysis. 
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We  could  not  determine  the  reasonableness  of  the 
49ers'  personnel  costs  deducted  from  signage  revenue 
payments  to  the  City  because  the  organization  did  not 
track  staff  time  in  detail 

The  advertising  agreement  allows  the  49ers  to  deduct 
specified  49ers  staff  costs,  as  a  portion  of  operating  costs, 
from  signage  gross  revenues  before  calculating  the  annual 
signage  payment  due  to  the  City.  Costs  for  49ers  stadium 
operations  staff  must  be  for  tasks  that  meet  the  definition  of 
routine  operation  and  maintenance  under  the  advertising 
agreement.  Costs  for  sales  and  marketing  staff  must  be 
"directly  related"  to  the  generation  of  signage  revenues. 
Under  these  provisions,  the  49ers  deducted  $680,550  in  its 
sales  and  operations  personnel  costs  from  gross  signage 
revenues  for  the  audit  period. 

However,  although  the  advertising  agreement  clearly 
delineates  categories  of  49ers  sales  and  operations  staff 
time  that  can  be  deducted,  the  49ers  did  not  require  its 
sales  and  operations  employees  to  separately  document 
their  hours  spent  on  deductible  tasks.  Rather,  the  49ers' 
director  of  sales  and  director  of  stadium  operations  made 
unsupported  estimates  of  the  percentage  of  employees' 
time  spent  on  qualifying  tasks.  Moreover,  Rec  &  Park  staff 
who  reviewed  the  signage  annual  statements  and  accepted 
the  associated  49ers  payments  never  requested  backup 
from  the  49ers  in  support  of  these  deductions. 

Because  the  49ers  have  no  documentation  to  show  how 
much  staff  time  was  spent  on  deductible  activities  (e.g., 
detailed  time  cards  or  work  logs),  we  could  not  conduct  a 
complete  review  of  the  costs  the  49ers  deducted  from  gross 
signage  revenues.  Although  the  amounts  deducted  might 
have  been  reasonable,  the  49ers  have  insufficient 
documentation  to  allow  us  to  conclude  this. 

Recommendations  Rec  &  Park  should: 

9.  Require  the  49ers  to  submit  annually  a  statement  that 
details  the  organization's  deducted  stadium  personnel 
costs.  This  breakdown  should  be  accompanied  by 
evidence  showing  that  the  costs  were  for  hours  spent 
on  tasks  that  meet  the  advertising  agreement's 
definition  of  routine  operation  and  maintenance. 
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10.  Either: 

a.  Require  the  49ers  to  submit  annually  a  detailed 
breakdown  of  personnel  costs  included  in 
miscellaneous  marketing  costs.  This  breakdown 
should  be  accompanied  by  a  written  justification 
supporting  how  the  costs  were  "directly  related"  to 
the  generation  of  gross  signage  revenues, 

OR 

b.  Require  the  49ers  to  submit  a  one-time,  written 
justification  for  the  percentage  of  time  proposed  to 
be  deducted  from  signage  gross  revenues  for  each 
sales  and  marketing  staff  member  going  forward. 
This  justification  should  include  how  the  49ers 
determined  that  the  proposed  percentage  of  each 
employee's  time  is  "directly  related"  to  the 
generation  of  signage  gross  revenues. 

1 1 .  Approve  in  writing  the  49ers'  stadium  operations  and 
marketing  personnel  costs  before  it  accepts  as  accurate 
the  49ers'  annual  statement  for  signage,  and  the 
accompanying  signage  use  fee  payment. 

The  49ers  allowed  two  signage  vendors  to  work  without 
contracts 

Two  signage  vendors,  Fluoresco  Lighting  &  Signs 
(Fluoresco)  and  Whiting  &  Co.  (Whiting),  did  not  have 
written  contracts  in  place  to  govern  the  services  they 
provided  during  the  audit  period.  For  Whiting,  no  written 
agreement  exists.  For  Fluoresco,  only  an  unsigned  price  list 
exists.  For  the  audit  period,  the  49ers  paid  $83,862  to 
Fluoresco  and  $68,105  to  Whiting. 

Sound  business  practice  requires  written  contracts  between 
purchasers  and  vendors,  signed  by  both  parties,  to  govern 
the  scope  and  costs  of  services  provided.  Besides  defining 
the  scope  of  work  and  related  costs,  a  written  contract 
typically  includes  provisions  that  define  important 
parameters  of  the  working  relationship,  including:  the  duties 
and  obligations  of  both  parties,  whether  work  is  warranted 
by  the  vendor/contractor,  under  what  circumstances  the 
agreement  may  be  terminated,  and  remedies  for  the  non- 
breaching party  if  the  other  party  breaches  the  agreement. 
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Detailed  written  agreements  would  allow  the  49ers  and  the 
City  to  recover  financial  damages  from  the  vendors  if  they 
do  not  perform  the  work  as  agreed.  Such  agreements 
would  protect  the  City  against  unwarranted  reductions  in 
the  signage  revenue-sharing  payments  it  receives. 

Recommendation  Rec  &  Park  should: 

12.  Require  the  49ers  to  execute  written  contracts  with 
Whiting  and  Fluoresco,  and  any  other  signage  vendors 
with  whom  the  49ers  do  business,  which  should  include 
specific,  written  protections  against  vendor 
nonperformance. 

The  food  and  beverage  and  parking  operations  at  the 
stadium  are  generally  well-controlled,  but  food  and 
beverage  employees  sometimes  do  not  follow 
established  procedures 

The  49ers  directly  control  most  of  the  revenue  streams  that 
result  in  payments  to  the  City,  but  two  large  sources  of 
revenue,  parking  and  food  and  beverage  concessions,  are 
run  by  49ers  contractors.  City  Park  and  Centerplate 
manage  parking  and  food  and  beverage  concessions, 
respectively.  In  addition  to  reviewing  their  procedures  and 
accounting  records,  we  observed  City  Park's  and 
Centerplate's  stadium  operations  during  one  home  game. 
We  observed  6  of  52  food  and  beverage  stands  and  2  of  1 3 
parking  lot  entry  lanes  used  for  that  game.  We  later 
analyzed  in  detail  all  the  revenue  and  inventory-control 
forms  for  the  food  and  beverage  stands  and  parking  lot 
entry  lanes  that  we  had  observed.  Both  Centerplate  and 
City  Park  have  generally  sufficient  procedures  and  controls 
in  place. 

However,  while  Centerplate's  controls  were  generally 
sufficient,  we  observed  several  minor  deviations  from 
procedures  that  should  be  addressed.  For  Centerplate, 
these  observations  included: 

•  Required  approval  signatures  and/or  initials  were 
missing  from  several  inventory  and  cash-control  forms 
we  reviewed  (i.e.  cash  pull  sheets  and  stand  worksheet 
opening  forms). 

•  Volunteer  cashiers  at  one  stand  did  not  follow  some 
established  cash  handling  and  inventory  procedures. 
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•  At  one  stand  Centerplate's  area  supervisor  apparently 
did  not  verify  the  beginning  inventory  count  before  the 
stand  opened  for  business. 

•  At  one  stand  cashiers  charged  for  beer,  but  refilled 
several  customers'  souvenir  beer  cups  instead  of  using 
new  cups  (this  causes  errors  in  inventory-based  sales 
calculations). 

Our  analysis  indicates  that  these  deviations  from 
established  procedures  did  not  cause  any  significant 
variance  among  Centerplate's  three  sales  revenue 
calculations: 

•  cash  register  sales 

•  inventory  sales 

•  actual  cash  collected 

However,  the  deviations  should  be  addressed  to  ensure  the 
accuracy  of  Centerplate's  sales  revenue  reports  and 
associated  revenue-sharing  payments  submitted  to  the 
49ers. 

Recommendation  Rec  &  Park  should  direct  the  49ers  to  ensure  that: 

13.  Centerplate  enforces  its  established  procedures  to: 

•  Obtain  approval  signatures  and  initials  on  all  cash 
pull  sheets  and  stand  worksheet  opening  forms. 

•  Adequately  train  volunteer  cashiers  in  cash  handling 
and  inventory  procedures  before  their  stands  open 
for  business. 

•  Verify  inventory  counts  for  all  stands  before  they 
open  for  business. 

•  Instruct  cashiers  to  always  use  new  beverage  cups 
and  not  refill  any  customer  cups. 
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EXHIBIT  6 


Recommended  Improvements  to  Rec  &  Park's  Administration  of 
Agreements  with  the  49ers 


v  Require  annual  revenue  statements  with  adequate  detail 

V  Approve  49ers  revenue  statements  in  writing  before  accepting  associated  payments 

V  Require  full  audit  of  subcontractor  parking  and  food  and  beverage  revenues,  or  update 
the  lease  to  allow  more  limited  review  of  these  revenues 

V  Update  City  accounting  records  so  that  past  payments  are  accurately  recorded 

Source:   Auditor  analysis. 


Recommendations 


Rec  &  Park  accepted  some  49ers  revenue  and 
payment-calculation  statements  with  inadequate 
support 

Rec  &  Park  has  inadequate  procedures  for  reviewing  and 
approving  49ers  rent  and  revenue-sharing  payments  under 
the  advertising  (signage),  new  naming  rights,  and  rent 
credit  agreements.  Rec  &  Park  accepted  these  payments 
despite  the  fact  that  the  49ers'  accompanying  annual 
statements  lacked  sufficient  detail. 

We  noted  the  following  insufficiencies: 

•  Signage  statements  do  not  include  sufficient  detail  to 
support  that  claimed  expense  deductions  comply  with 
terms  of  the  advertising  agreement. 

•  New  naming  rights  statements  do  not  include  sufficient 
detail  to  tie  the  claimed  revenues  to  each  advertiser's 
contract,  which  together  make  up  the  49ers  annual 
advertising  revenues. 

•  Rent  credit  statements,  including  accumulated  interest 
deductions,  do  not  include  sufficient  detail  to  show  that 
the  interest  was  calculated  according  to  the  terms  of  the 
relevant  rent  credit  agreement. 

Rec  &  Park  should: 

14.  Require  the  49ers  to  provide  statements  with  sufficient 
detail  for  the  advertising  (signage),  new  naming  rights, 
and  rent  credit  project  revenue  categories. 

15.  Prepare,  distribute,  and  follow  a  written  procedure  for 
review  and  approval  of  the  49ers'  rent  and  revenue- 
sharing  payments. 
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The  49ers'  independent  audits  violate  the  lease 
because  they  exclude  parking  and  food  and  beverage 
revenues 

Financial  statement  audits  conducted  for  the  49ers  by  a 
certified  public  accountant  (CPA)  for  the  2005,  2006,  and 
2007  seasons  do  not  comply  with  lease  terms  because  not 
all  revenue  types  are  audited.  The  reports  of  these  audits, 
submitted  by  the  49ers  to  Rec  &  Park,  stipulate  that  the 
parking  and  food  and  beverage  revenues  are  unaudited. 
However,  Section  14(d)  of  the  lease  requires  that  all 
revenues  under  the  lease  be  audited  each  year  by  a  CPA. 
Without  annual  audits  of  the  49ers's  food  and  beverage  and 
parking  revenues,  Rec  &  Park  is  less  assured  that  the 
revenue  statements  and  associated  rent  payments  for 
parking  and  food  and  beverage  revenues  are  accurate. 

Recommendation  Rec  &  Park  should: 

16.  Begin  requiring  the  49ers  to  submit  independent  audit 
reports  that  comply  with  lease  terms.  (The  audit  for  the 
2008  season  is  due  on  August  1,  2009.) 

City  accounting  records  are  inaccurate  because 
several  49ers  payments  are  recorded  in  incorrect 
categories 

City  accounting  records  for  the  audit  period  show  that  Rec 
&  Park's  records  of  certain  49ers  payments  were  inaccurate 
at  the  individual  category  level,  although  they  were 
accurate  at  the  summary  level.  The  payment  records  are 
inaccurate  because  Rec  &  Park  staff  inadvertently  applied 
incorrect  revenue  codes  to  several  49ers  rent  and  revenue- 
sharing  payments  for  the  2005  and  2007  seasons. 

For  the  2005  season,  Rec  &  Park  incorrectly  recorded 
$301,110  as  naming  rights  revenue  rather  than  admission 
ticket  rent.  For  the  2007  season,  Rec  &  Park  incorrectly 
recorded: 

•    $759,756  as  signage  revenue  rather  than  naming 
rights  revenue. 
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•  $247,360  as  naming  rights  revenue  rather  than  new 
naming  rights  revenue.3 

•  $96,390  as  naming  rights  revenue  rather  than 
admissions  ticket  rent. 

Payments  received  by  Rec  &  Park  from  the  49ers  must  be 
accurately  coded  in  Rec  &  Park's  accounting  system  to 
allow  the  generation  of  accurate  revenue  reports,  which  are 
needed  to  properly  manage  the  various  agreements 
between  the  49ers  and  the  City. 

Recommendation  Rec  &  Park  should: 

17.  Change  the  coding  of  49ers  payments  as  follows: 

•  For  the  2005  season,  deduct  $301 , 1 1 0  in  revenue 
from  naming  rights  and  apply  it  to  admissions 
tickets. 

•  For  the  2007  season,  deduct  $759,756  from  signage 
and  apply  it  to  naming  rights. 

•  For  the  2007  season,  deduct  $343,750  from  naming 
rights.  Of  this  amount,  apply  $247,360  to  new 
naming  rights  and  $96,390  to  admissions  tickets. 


3  See  Introduction  section  of  this  report  (pages  1-2)  for  detailed  descriptions  of  the  various  agreements  between 
the  49ers  and  the  City. 


21 


Office  of  the  Controller,  City  Services  Auditor 

The  San  Francisco  Forty  Niners  Owe  the  City  More  Than  Half  a  Million  Dollars  in  Parking  Lot  Rent 


Page  intentionally  left  blank. 


22 


Office  of  the  Controller,  City  Services  Auditor 
The  San  Francisco  Forty  Niners  Owe  the  City  More  Than  Half  a  Million  Dollars  in  Parking  Lot  Rent 


APPENDIX  A:  49ERS  REVENUE  AND  PAYMENT 
SUMMARY 


Listed  in  order  of  financial  impact  to  City. 

Payable  to  Rec  &  Park  unless  noted  otherwise. 


ID 

Revenue  Type 

Rent,  Fee  or  Tax  Calculation 

Gross 
Revenues, 
2005  -  2007 
Seasons 

Revenue  to 

City, 
2005  -  2007 
Seasons 

1. 

Tickets 

10%  of  gross  receipts  less  surcharges  and 
admission  taxes 

$119,356,730 

$11,998,971 

2. 

Rent  Credit  #3 

Rent  credit  for  performing  specified  work 
capped  at  $10,310,000  plus  interest  at 
Prime  Rate  minus  one  percent 

NA 

(4,210,026) 

3. 

Rent  Credit  #1 

Rent  credit  for  performing  specified  work 
capped  at  $3,650,000  plus  interest  at 
5.05%,  capped  at  $600,000 

NA 

(3,967,712) 

4. 

Admission  Tax  -  City* 

$1.50  per  ticket 

See  Item  1,  Tickets,  for  ticket  revenue  info 

NA 

2,904,897 

5. 

Naming  Rights 

Naming  rights  gross  revenues  less 
allowable  expenses  results  in  net  revenue. 
50%  of  net  revenue  is  paid  to  City. 

5,409,074 

2,305,486 

6. 

Parking 

42%  of  parking  gross  revenues,  less 
parking  taxes.  (This  adjusted  gross 
revenue  for  parking  is  shown  at  right.) 

4,156,822 

1,793,865 

7. 

Luxury  Suite 

10%  of  gross  revenues  less  the  total  price 
of  admission  tickets  used  by  suite 
occupants 

17,721,515 

1,770,671 

8. 

Temporary  Admission 
Tax  -  City* 

$0.75  per  ticket 

See  Item  1,  Tickets,  for  ticket  revenue  info 

NA 

1,452,449 

9. 

Rent  Credit  #2 

Rent  credit  for  performing  specified  work 
capped  at  $1,508,500  plus  interest  at 

\J.\J  /O 

NA 

(1,613,552) 

10. 

Parking  Tax* 

25%  of  gross  parking  revenue 

See  Item  6,  Parking,  for  revenue  info 

NA 

1,039,206 

11. 

Food  &  Beverage 

6%  for  2006  &  2007,  4%  for  2005 

18,142,081 

967,909 

12. 

Signage 
(Advertising) 

Gross  signage  revenues  less  specified 
expenses  less  49ers'  commission 

3,460,908 

986,407 

13. 

New  Naming  Rights 
(Jumbotron) 

50%  of  revenue 

1,874,720 

937,360 

14. 

New  Naming  Rights 
Rent  Credit 

Deduct  payment  due  City  from  $690,000 
in  City  costs  fronted  by  49ers 

NA 

(690,000) 

Total    $170,121,850  $15,675,931 

NA  =  Not  applicable 

*  Payable  to  City  Tax  Collector  -  total  equals  $5.4  million 
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APPENDIX  B:  DEPARTMENT  RESPONSE 


City  and  County  of  San  Francisco 
Recreation  and  Park  Department 


McLaren  Lodge  in  Golden  Gate  Park 

501  Slanyan  Street,  San  Francises,  CA  94t  17 

TEL:<US.831.2700  FAX:  415  831  20%  WEB:  wwv.parks.sfgov.org 


April  14,  2009 


Mr.  Ben  Roscnfickl,  Controller 
City  Hall,  Room  316 
1  Carlton  B.  GoodleU  Place 
San  Francisco,  CA  94102 


Dear  Mr.  RqsiMificld: 


Attached  please  lind  the  Recreation  and  Park  Department's  response  to  the  Controller's  Office  audit  of 
the  city's  lease  with  the  San  Francisco  Forty  Niners.  Due  to  the  substantial  revenue  generated  annually 
by  this  lease,  Recreation  and  Park  Department  (RPD)  staff  requested  the  Cont  roller  to  conduct  a 
financial  audit  of  the  lease.  I  appreciate  the  thorough  and  rigorous  analysts  performed  by  your  staff  as 
well  as  their  recommended  improvements  to  lease  management.  As  you  will  see  in  our  response,  RPD 
intends  to  implement  the  majority  of  the  audit  recommendations. 


Sincerely, 


General  Manager 


cc:      Rob  Mai  one 
Mark  Tipton 
Rich  Wilis 
Katie  Petrueione 


Mayor  Gttvln  Newsom 

Interim  General  Mamtgcr  Jarcd  Blumertfeld 
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Office  of  the  Controller,  City  Services  Auditor 
The  San  Francisco  Forty  Niners  Owe  the  City  More  Than  Half  a  Million  Dollars  in  Parking  Lot  Rent 

APPENDIX  C:  49ERS  RESPONSE 


San  Francisco  49ers 

May  20,  2009 

Ms  1  onia  Lediju 
Audit  Director 

City  Services  Auditor  Division 
Office  of  the  Controller 
City  and  County  of. San  Francisco 
City  Hall,  Room  392 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  C A  94102 

Dear  Ms.  Lediju: 

This  letter  is  in  reply  to  your  request  for  comments  from  the  San  Francisco  49ers 
(the  "49crs")  on  your  draft  audit  report  of  the  City's  lease  and  related 
agreements  with  the  49ers. 

The  following  comments  are  numbered  to  correspond  with  the  recommendations 
in  your  draft  report  dated  April  21.  2009. 

1 .  The  49crs  agree  with  this  recommendation. 

2.  The  49crs  disagree  with  this  recommendation.  Please  refer  to  Mr. 
Mercurio's  letter  to  Ben  Rosenfield  dated  April  22,  2009  on  this  topic.  A 
copy  of  that  letter  is  attached  for  your  convenient  reference.  Additional 
details  will  be  provided  if  requested  by  the  Recreation  &  Park 
Department. 

3.  The  49ers  disagree  with  this  recommendation.  1  he  City  is  only  entitled 
to  rent  for  cars  that  park  in  the  City  parking  lot.  The  City  is  not  entitled 
to  rent  for  prepaid  cars  that  park  in  other  parking  areas,  or  that  do  not 
park  there  at  all.  The  lease  is  quite  clear  on  this  point.  We  would 
strongly  urge  you  to  remove  this  item  from  your  draft  report.  It  is  sinipK 
wrong. 

4.  The  49ers  have  no  comment  on  this  recommendation,  since  there  is  no 
future  tent  credit  agreement  contemplated.  As  set  forth  in  out  letter 
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dated  April  22,  2009.  the  49ers  strongly  disagree  with  the  auditor's 
speculation  on  this  topic. 

5.  If  Recreation  &  Park  wishes  to  amend  the  Signage  Agreement,  the  49ers 
are  open  to  discussing  this  recommendation. 

6.  The  49ers  will  provide  additional  justification  for  the  e2k  calculations 
when  requested  from  Recreation  &  Park. 

7.  If  Recreation  &  Park  wishes  to  amend  the  Signage  Agreement,  the  49ers 
arc  open  to  discussing  this  recommendation. 

8.  The  49ers  will  provide  whatever  documents  are  required  under  the 
Signage  Agreement  and  are  requested  by  Recreation  &  Park.  If 
Recreation  &  Park  wishes  to  amend  the  Signage  Agreement,  the  49ers 
are  open  to  discussing  this  recommendation. 

9.  The  49crs  will  provide  whatever  documents  are  required  under  the 
Signage  Agreement  and  are  requested  by  Recreation  &  Park.  If 
Recreation  &  Park  wishes  to  amend  the  Signage  Agreement,  the  49ers 
are  open  to  discussing  this  recommendation. 

10.  The  49ers  will  submit  a  one-time  written  justification  as  recommended 
by  the  auditor  in  item  lO.h. 

1 1.  This  procedure  is  not  required  under  the  signage  agreement.  If 
Recreation  &  Park  wishes  to  amend  the  Signage  Agreement,  the  4tk,rs 
are  open  to  discussing  this  recommendation.  Our  concern  on  this  issue  is 
that,  given  Recreation  &  Park's  considerable  w  orkload  and  current 
staffing  levels,  it  typically  takes  a  very  long  time  for  the  49ers  to  get 
written  approvals  from  Recreation  &  Park  on  anything.  The  49ers  are, 
however,  open  to  discussing  this  recommendation. 

1 2.  The  49crs  agree  with  this  recommendation.  The  49ers  will  execute  written 
contracts  lor  signage  work  as  recommended  by  the  auditor. 
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13.  The  49ers  agree  with  these  recommendations  and  will  discuss  them  with  the 
vendor. 

14.  The  49ers  will  provide  whatever  documents  are  called  for  pursuant  to  die 
relevant  agreements  and  are  requested  by  Recreation  &  Park 

15  .1  his  recommendation  is  not  applicable  to  the  49ers. 

16.  The  49crs  would  be  happy  to  work  with  Recreation  &  Park  to  refine  the 
procedures  for  annual  reporting  on  food  and  beverage  ("F&B").  However, 
the  Candlestick  lease  does  not  require  annual  audits  of  the  concessionaire. 
The  relevant  section  of  the  lease  (cited  in  your  report)  is  as  follows: 

a.  "The  books  of  accounts  and  records  covering  all  revenues  of  lessee 
covering  the  operations  of  Lessee  under  its  lease  shall,  at  the  cost  and 
expense  of  Lessee,  be  audited  annually  by  a  certified  public 
accountantting  [sic]  firm."  See  Sixth  Amendment  To  Stadium  Lease, 
dated  August  20,  1990  at  Section  14(d). 

b.  The  49ers  revenue  from  F&B  is  limited  to  a  commission  on  the  gross 
sales.  Such  commission  revenue  is  the  only  "revenue  of  lessee" 
relative  to  F&B  at  Candlestick  Park. 

c.  The  gross  revenue  for  F&B  is  actually  revenue  of  the  concessionaire, 
not  the  49crs. 

d.  The  49ers  already  have  a  number  of  controls  in  place  to  assure  that 
the  concessionaire's  reported  gross  revenues  are  accurate,  and  we 
would  be  happy  to  discuss  those  procedures  with  Recreation  &  Park. 

e.  In  addition,  the  49ers  are  open  to  working  with  Recreation  &  Park  to 
develop  a  periodic  "agreed  upon  procedures"  test  that  could  be 
performed  by  a  CPA  firm  relative  to  F&B  revenue. 

17.  This  recommendation  is  not  applicable  to  the  49crs.  No  comment. 


As  was  mentioned  in  the  teller  previously  sent  by  Mr.  Mercuric,  we  are  surprised 
and  quite  honestly  disappointed  that  your  draft  audit  report  made  no  reference  lo  the 
extensive  deferred  maintenance  at  Candlestick  Park.  The  City's  failure  to  properly 
maintain  this  asset  has  a  dramatic  and  continuing  adverse  impact  on  the  revenues  of 
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the  49ers  and  the  City  of  San  Francisco,  in  addition,  the  City  has  no  capital  plan  for 
(his  asset,  which  is  imprudent  since  the  49ers  have  an  additional  15  years  of  term 
remaining  on  its  lease.  We  would  suggest  you  review  the  January  12.  2006  Audit 
report  by  the  San  Francisco  Budget  Analyst  for  further  information  on  tins  subject. 
The  maintenance  situation  has  continuously  deteriorated  since  that  report  despite  the 
amount  of  rent  credit  work  recently  performed. 

You  should  also  be  aware  that  replacing  the  antiquated  electrical  equipment  in  the 
stadium  is  among  the  lengthy  list  of  repair  items  that  the  City  has  refused  to  address. 
This  weekend,  the  stadium  suffered  a  major  power  failure.  Had  this  power  failure 
occurred  during  the  football  season,  it  would  be  impossible  for  us  to  host  a  game  at 
the  stadium.  This  would  obviously  result  in  significant  losses  to  the  49ers  &  City. 

Thank  you  lor  the  opportunity  to  provide  comments  on  your  draft  report,  and  let  me 
knov\  if  you  have  any  questions  on  this  material. 

Very  truly  yours. 


^Ti'arry  MaeNeil 
Chief  Financial  Officer 
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April  22.  20C9 

Ben  Rosenfield,  Controller 
City  Hall,  Room  316 
1  Or.  Carlton  B.  Gccdlett  Place 
San  Francisco  CA  94102 


Ra.  Draft  Audit  Report  of  use  Recreation  and  Park  Department  f0r  2CC5-2C07 


49ERS.COM 


Dear  Mr.  Rosenfield 


Although  not  addressed  to  us  the  San  Francisco  Forty  Niners.  Lid  ("49ers")  appreciates  the 
opportunity  to  comment  on  the  draft  audit  report  concerning  the  49ers  agreements  with  the 
City  and  County  of  San  Francisco  (  "City")  related  to  43ers  operations  at  Candlestick  Park 
We  will  respond  in  due  course  to  the  individual  accounting  and  procedural  issues  identified  in 
your  draft  report,  cut  we  wanted  to  immediately  provide  our  initial  reactions  to  your  wholly 
inaccurate  assessments  of:  (1)  the  process  under  the  rent  credit  agreements  for  selecting 
construction  contractors  to  perform  necessary  repair  and  maintenance  projects  at  Candlestick 
Park,  and  (2)  additional  parking  rent  allegedly  due  to  the  City 

Both  of  these  audit  findings  are  related  to  the  most  significant  problem  at  Candlestick  Park; 
The  City's  failure  to  maintain  the  stadium  in  accordance  with  the  lease.  For  those  of  us 
who  work  at  the  stadium  everyday  -  including  employees  of  the  City  and  the  49ers  -  this 
problem  impacts  every  aspect  of  oar  operations.  We  are  stunned  that  you  issued  a  25  page 
report  on  this  property  and  failed  to  mention  that  it  suffers  from  significant  deferred 
maintenance  .which  is  clearly  the  single  most  important  factor  impacting  the  City's  revenues 
and  expenses 


Rent  Credits: 

s o  .-> s  n  bowl.  With  regard  to      selection  of  contractors  under  the  various  rent  credit  agreements  ;t  must 

champions  first  be  acknowledged  that  ail  rent  credit  agreements  between  tire  49ers  and  the  C'ty  were 

xvi,  xix,  xxiii.  necessary  only  tscajse  of  inadequate  maintenance  and  repair  of  the  stadium  by  the  City 
"Xiv    xxix  under  the  terms  of  the  lease  Indeed,  no  rent  credit  agreements  would  have  been  necessary  if 

the  City  had  co  "plied  with  the  lease  terms,  which  raquira  propor  maintenance  an .;  re;;  aii  of 
f  •  the  leased  premises,  the  49ers  simply  requested  that  the  City  maintain  its  stadium  We  did 

not  seek  to  become  the  overseer  of  the  process  The  lease  requires  the  City  to  perform  these 
f  '•  repairs,  and  the  aeers  only  agreed  to  finance  and  oversee  this  work  because  the  City  toid  us- 

/"\    \        - ,         (a)  the  City  did  not  have  tha  money  to  perform  the  work,  and  Eb)  the  49ers  could  accomplish 

the  work  faster  and  cheaper  than  the  City 

'  f) 

Panel  of  8 
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The  rent  credit  ayi  cements*,  which  were  negotiated  with  lite  Recreation  and  Parks 
Department,  the  City  Attorney's  office  and  the  Mayor's  office,  contained  individual  dollar  limits 
on  each  repair  item  that  were  specifically  dictated  by  the  City  ['he  49efs  not  only  completed 
all  the  repairs  in  accordance  with  all  provisions  of  the  fent  credit  agreements,  but  did  so  under 
!he  time  constraints  created  by  the  City's  failure  to  maintain  the  premises  under  the  terms  of 
the  lease. 

Your  report  speculates  that  the  contractor  selection  process  undertaken  by  the  49ers  "possibly 
(cost)  the  City  thousands  of  dollars  in  rent "  On  the  contrary,  as  noted  elsewhere  in  your 
report,  Recreation  and  Parks  Department  officials  believed  that  the  49ers  selection  of 
contractor*  to  perform  the  necessary  work  allowed  the  projects  'So  be  completed  more  quickly 
and  at  a  lower  cost  than  would  be  possible  if  the  projects  were  performed  by  City  employees 
or  if  Ihe  City  bid  out  and  contracted  for  the  work."' 

Thus,  the  performance  of  work  under  ihe  rent  credit  agreements  actually  cost  the  City  less 
money  than  it  would  have  span!  in  performing  the  necessary  repairs  pursuant  to  its 
procedures 

We  recognize  that  a  controller's  audit  is  incapable  of  appreciating  fully  the  circumstances 
under  which  a  lease  agreement  or  rent  credit  agreement  is  negotiated  or  administered,  but  we 
think  you  need  to  recognize  that  the  City  long  ago  decided  to  forego  routing  maintenance  and 
repairs  at  Ihe  stadium  until  they  become  emergences.  Put  simply,  the  City  s  demonstrated 
strategy  is  to  .vail  until  it  breaks,  and  then  wait  even  longer  until  the  49ers  threaten  legal  action 
to  enforce  the  lease.  To  that  point  let  me  provide  you  with  the  context  of  the  S3  8  million 
escalator  replacement  work,  which  is  the  single  largest  repair  item  addressed  in  your  audit 
sample. 

The  City  refused  to  replace  the  escalators  despite  the  fact  that  they  were  well-beyond  their 
service  life.  Instead  the  City  chose  to  make  a  temporary  repair  by  only  replacing  a  5200, GOO 
chain,  which  had  to  be  manufactured  and  shipped  from  Germany  Following  this  band-aid 
repair,  tne  escalators  continued  to  fail  repeatedly  during  our  games.  In  2005.  the  F  plaza 
escalator  failed  and  was  unusable  for  most  of  the  fcotbali  season.  The  attached  letter  dated 
December  13,  2006  (Exhibit  A;  captures  the  urgency  of  the  situation  After  years  of  letters 
and  lawyers,  the  City  agreed  to  replace  the  escalators  in  early  2007  Yet,  it  took  six  months 
for  the  City  to  actually  approve  live  work,  which  meant  there  was  insufficient  time  to  complete 
the  work  before  the  start  of  the  2007  MFL  season.  Whan  the  work  was  completed,  tbs 
3200.000  chain  and  the  escalators  had  to  be  hauled  away 
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Fhe  $3.8  million  repair  cosi  identified  in  she  audit  sample  was  mainly  comprised  of  the  $3  0 
million  purchase  prrce  of  the  new  escalators.  There  was.  in  fact,  extensive  research  and 
negotiations  performed  oy  the  JDers  ~:rsd  lis  contractors  >o  get  the  best  product,  for  the  best 
price,  with  n  quick  delivery  date  This  work  included  retaining  an  experienced  vertical 
transportation  expert  to  oversee  the  escalator  replacement  process  and  to  review  the  contract 
between  the  general  contractor  and  Kone.  the  subcontractor  that  installed  the  escalators 

Although  operating  under  extreme  time  constraints  caused  by  the  City's  failure  to  properly 
repair  and  maintain  the  premises,  the  successful  completion  of  various  rent  credit  projects 
significantly  enhanced  the  City's  ability  to  generate  revenue  from  stadium  operations.  Since 
the  rent  credit  repair  projects  were  completed  during  the  off-season,  they  preserved  the  ability 
to  generate  significant  admission,  concession  and  parking  revenue  to  the  City.  Fortunately, 
the  City  anc  49ers  did  not  fully  experience  the  significant  loss  of  revenue  thai  would  have 
resulted  had  trie  49ers  not  agreed  to  manage  and  pay  for  the  rent  credit  projects 

In  sum.  your  suggestion  that  the  rent  ciedit  agreements  should  have  included  a  process 
which,  under  Iha  circumstances,  would  have  delayed  repairs,  increased  costs  and  jeopardized 
revenue  to  the  City,  makes  no  business  sense  for  the  City  or  the  49ers. 

You  .should  also  now  mat  a  few  weeks  ago,  the  49ers  met  once  again  with  the  Cily  lo  address 
the  deferred  maintenance  issues  at  the  stadium,  and  the  City  once  again  asked  if  we  would 
manage  certain  repairs  on  a  rent  credit  basis  Obviously,  we  are  now  disinclined  to  take  on 
Inis  burden,  recognizing  thai  five  years  from  now,  our  worn  wilt  he  second-guessed  by  the 
City's  accountants 


Parking  Rent: 

The  Cly's  failure  So  maintain  the  stadium  also  relates  to  the  headline  of  your  audit  report: 
parking  rent  Although  not  mentioned  in  your  report,  trie  City  has  refused  to  repair  the 
significant  drainage  proolews  In  the  City's  parking  Sot  at  Candlestick  Park  (also  mentioned  in 
the  attached  letter  dated  December  13.  2005)  Since  a  picture  is  worth  a  thousand  words, 
attached  as  Exhibit  B  is  a  photograph  of  the  City  parking  lot  after  a  rain  storm  in  December  of 
2006.  As  you  car?  see  from  the  photograph,  more  than  1.000  parting  stasis  were  submerged 
&eneath  a  flotilla  of  bobbing  pari-o-potties. 

Years  ago  we  decided  that  a  prepaid  parking  pass  would  not  restrict  our  fans  to  a  reserved 
parKmg  space  exclusively  in  the  City  parking  lot.  Among  the  reasons  we  made  this  change 
was  the  demonstrated  risk  that  a  significant  number  of  parking  stalls  in  the  City  lot  would  be 
underwater  on  game  day. 
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When  a  customer  buys  a  prepaid  parking  pass,  they  are  rapt  buying  a  space  in  the  City  parking 
lot  1  hey  are  purchasing  a  reservation  in  a  lot  to  be  Designated  by  the  -»9ers  wnen  the 
customer  arrives  at  the  game.  The  49crs  control  a  number  of  parking  areas  in  and  around 
Candlestick  Point  for  game  day  parking,  in  addition  to  the  City's  parking  lot  As  the  customers 
arrive  at  the  game,  they  are  directed  into  the  City  parking  lot  until  it  is  lifted.  After  the  City  tot  .s 
filled  to  its  capecty  (which  Changes  from  game-ta-gameh  the  cars  ara  directed  to  other 
parking  iots 

The  City's  42T3  parking  rent  is  based  on  the  cars  that  park  in  the  City  parking  lot.  Your 
contention  that  rent  is  payable  for  cars  that  do  not  park  in  the  City  lot  is  incorrect,  illogical  and 
entirely  unsupported  by  the  clear  language  Of  the  lease. 

Under  the  iease  trie  rent  payable  to  the  City  is  based  on  the  revenue2  from  operating  the  City 
parking  lot  Cars  that  do  not  park  in  the  City  lot,  whether  they  paik  in  other  parking  areas  or  do 
not  park  at  all.  have  nothing  to  do  with  the  operation  of  sue  City  lot.  This  methodology  is 
supported  by  the  terms  of  the  Candlestick  lease,  which,  specifically  require  the  4Sc-rs  to  use 
portable  car  counters  and  prov:«3e  detailed,  written  statements  "showing  the  number  of 
vehicles  parked"  in  the  City  lot  in  order  to  compute  the  appropriate  rent  owed  to  the  City  The 
49ers  pay  rent  to  the  City  on  every  single  car  that  parks  in  the  City  lot  -  whether  the  parking 
pass  was  cxepsiG  or  purchased  on  the  day-of-garne. 

Your  audit  correctly  points  out  that,  prior  to  2004,  the  49ers  were  paying  rent  to  the  City  on 
significantly  mora  cars  than  actually  parked  in  the  City  lot  Tins  was  our  mistake.  Whan  we 
discussed  this  issue  with  the  City  five  years  ago,  we  advised  the  City  that  we  would  not  pursue 
a  refund  for  the  many  prior  years  of  overpayments,  but  would  correct  the  procedure  going 
toward.  We  have  been  fcliowins  the  corrected  procedure  for  five  years  and.  prior  to  your  audit 
report,  we  have  never  been  advised  of  a  contrary  interpretation  Nor  do  we  oelieve  that  any 
contrary  interpretation  of  the  plain  language  of  the  lease  is  possible. 

For  these  reasons,  it  •$  clear  that  the  Candlestick  Park  lease  ooes  not  require  payment  or  rent 
to  Die  City  for  parking  spaces  at  the  stadium  that  are  not,  in  fact,  a  part  of  the  City's  leased 
premises  Your  audit  report  indicates  the  deputy  city  attorney  advised  you  that  the  '  lease 
terms  do  not  support  the  49ers  revised  method  of  calculating  parking  rent."  Perhaps  that  is 
because  he  or  she  did  no:  have  all  of  the  facts  It  should  be  noted  that  the  <59ers'  attorneys 
reviewed  this  issue  in  detail  in  2004  and  cams  to  the  opposite  conclusion. 


is  Prepaid  aararg 
tfspaWpwssesihaf  ar* 
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Francisco      4  9  e  r 


Final!'/.  we  are  troubled  by  (he  tone  of  your  report  It  reads  mors  like  a  press  release  than  an 
audit  report.  The  cover  of  your  report  boldly  proclaims  that  the  San  Francisco  Forty  Miners 
Owe  the  City  Mora  Than  Half  a  Million  Dollars  in  Parking  Lot  Rent  '  This  is  simply  not  the 
case 

While  we  understand  the  budget  constraints  faced  by  the  City  and  the  desire  to  maximize  its 
revenue  under  the  Candlestick  lease,  we  believe  that  these  sensational  announcements  about 
disputed  rent  payments  are  unwarranted  toward  a  38-year  tenant  who  has  paid  lens  of 
millions  of  dollars  to  the  City 

Again,  we  thank  you  for  the  opportunity  to  respond  to  the  draft  audit  report  and  will  submit  a 
more  detailed  response  to  the  points-  raised  therein  as  soon  as  practicable.  Please  contact 
me  with  any  questions. 


Sincerely 


Jim  Mercurio 

Vice  President.  Stadium  Operations  and  Security 

Cc.      Lai  Heneghan 
Andy  Dolich 
Larry  MacNsil 
Debye  Whelchel 
Esther  Chi 
Harry  O'Brien 
Jared  Bfumenfeld 
Rich  HtISs 
Mark  Tipton 
Rob  Malone 
Cortja  Lsdiju 
Peg  Stevenson 
Robert  Tar$ia 
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nn 

Ssiii.ivij:  i. .  v  *i*i         OtJCtsmhw  l.\  3006 

'  .     *"  8YME3SKNGEK 

**•» 1   •  «**  Yo!i«  Ayunbiade,  Gfmer-it  Mana^af 

Rucruation  <*n<!  Park  Deparimcr  rt 
City  and  County  .'if  Sari  F'taroatai 
.vlckaren  Lodga 
5i)f  Stany;uv&tiMl 
San  Francisco,  OA  SMI  I? 

Omr  Yomr: 

!  am  taiUyMntj  u:;  on  mjf  recent  kmer  la  you  seeking  to  wuivjdiately  address 
s:ie  City's  failure  to  repair  and  matntein  Mnnstei  Phi*,  in  ttcoonlance  'Ailh  ihv 
teas*.  As  yea  Know,  Uwr*  is  a  significant  amount  t;i  wjr!*  Rial  must 
sc  iwwtai  ir.  Fsfouaiy  in  oni«r  to  be  completed  by  Opening  day  nun  year  I 
undarsUstd  ynu     '.vor'ang  with  the  Mayor's  staff  K»  try  to  schedule  the 
nwrattng,  an<!  *  ivtini  to  impress  upon  you  trie  urgency  oi  the  situation.  Ayain, 
it  is  :nucal  thai  we  adstnjss  thasa  issues  this  weak  so  wa  san  yet  to  work 
Mtji'i  aftei  the  saason  I  am  writing  today  to  advise-  you  of  another  escalator 
failure  af  this  nasi  Sunday's  g.nr.&.  and  a  serious  (loading  problem  that  must 
b»  addressed  linsaeviiatcly 

!A'«  have  tallied  tr.ioy  times  atom  the  stadium  escalators.  Tftn  City's 
gnqhtsw  have  v:m?irni<;d  ihat  Ifcey  are  y.-efi  beyond  {heir  attracted  swvias 
life  and  should  to  replaced,  (ho  City's  attempts  to  keep  lta»»  operating  by 
replacing  a  pari  hare  and  a  chain  there  has  tailed.  For  easmple,  the  F  Ptel 

ftscfilatsf  .v.as  .-  ,.:t  >'  sarviec  foe  tha  entire  2005  season.  in;;a*iver«6nci.'Kj 
«•.><>*: .i  « <twi;        thousands  ■•'  our betel  Lvifds'ts. 

xvi.  «i<.  »»tn.     in;-  most  «>cw«l <wampte of  the  uacotouw  problem  was  tins  past  Sammy's 
xxiv.  xxi  *  '>vn-j  against  the  Packeb   |-l.a>;  is  Shu  HifonndUnnvrt.  received  on  Sunday; 

/  i      ■  i  i  .  .    '    I     1 1  an  i  ■    •  jS;  .»  SI  'I  '  tin 

i  si.  V!  '.|K  :, ihiV'Hf    :    S'.JNi  ii  tm  tm  i     •  ' 


f 
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l  xhibii  A  (continued) 


S   A    H        p    n   A    N   €    !   S  C   0       4   £>    E    R  S 


romi.  nay  ihe  City  at  S«f*  Ft 
(nso  this  f>',wl-Jtny  ft*  10-12  tiays 


)il!iiO!i . ;:;.i.'i:';>  a  y.Vtt 

(Son!  iha  City  is 


npowlwal  C9JKNUCB1  ..  ,  ;n«l  thai  If* 
thai  !<*««» .  II-  3  F  Roam  escalator  »a 


kj  us  tn-tl  Hie  City  i 
id  ewalators  m.  full; 
air  Within  months 
i>:-.i:*.:SKi\  for  (he 


fii.-so  c-seatetora  aro  *%  year?  ski.  Votif  engineers  havo  to 

i  bi?  replaced  Tli»y  are  beyond  their  useful  Ma  and 

il  ls  must  ii'jvv  ha  o;s»rt>  m>v.iii  in  Germany.  The  c'iC.xm 


4.- 


.i|;i.v;j  .i : 


©r  tHcs  ptm : 


o..ii>  o  ui;ir,  -;.u,.>  «»>  n  wore  .:nirj.);;f>;  ou»  •» jv-^n-;}  iriia  mornoni 
the  stadium  patWiwj  lot  is  c««rtpfesely  tewled,  as  we  (tie  streets,  with  no 
access  So  either  the  main  parsing  tot  or  the  state  partes  kits  on  the  oast  s 
« we  had  ,i  gay*  today.  mwiW  uraWs  ?t>  path  the  Mrs.  We  nae<I  to 
y  r^^ts.v<K)l.'!«  plan  from  Hie  City  tv  udt.fi  usa  this  or  bing  prohtem.  and 
noed  a  specific  assurances  that  tits  A-ili  i>8  htmdifcrt  tor  our  upcoming  gar 
Oeosnifcer  2'!.  2006. 

Vtjsy  (nsiy  yOMIS, 
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Candlestick  Parking  Lot 
December  2006 
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